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Agenda Item Summary 

 
BACKGROUND 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
On November 9, 2006, the Oregon Supreme Court entered its decision in 
Couch v. State, an appeal of a criminal case from Jefferson County.  In 
that decision, the court narrowed the statutory definition of “wildlife,” 
resulting in a constriction of the authority of the Fish and Wildlife 
Commission and Department of Fish and Wildlife. In response, the 
Oregon Legislature passed (and the Governor signed into law) SB 804, 
which directs the Commission to define “wild mammals” and “wild 
birds” by rule. The intent of the legislation was to restore the definition of 
“wildlife” as it had existed before the Couch decision.    
 
The statute: ORS 496.004(19) provides that:  
“ 'Wildlife’ means fish, shellfish, wild birds, amphibians and reptiles, 
feral swine as defined by the State Department of Agriculture rule and 
other wild mammals.”    
 
The term “wildlife” is used in most of the statutes giving the Commission 
and department regulatory authority. Note that the modifier “wild” was 
used only as to birds and mammals. In other words, all fish, shellfish, 
amphibians and reptiles are subject to Commission and department 
regulation (regardless of whether they are wild or not). But as to birds and 
mammals, only “wild” ones are regulated by the Commission and 
department. 
 
The State’s understanding before the Supreme Court decision: Until the 
Couch decision, the State of Oregon had for many years understood that 
“wild” required that we focus on the species. As the Attorney General 
advised in two opinions, the question to ask was: If viewed globally, does 
this species exist primarily in the wild state? If so, the Commission and 
department regulate it (regardless of whether particular individual 
members of the species in Oregon might be held privately in captivity).   
 
The court’s approach in Couch:  In the Couch case, the court was faced 
with an issue of statutory interpretation. It concluded that in defining 
“wild,” the focus is on the individual (not the species). Therefore, the 
question became: Does this individual animal exist untamed and in a wild 
state? If so, the Commission and department regulate it.     
 
The impact of the court’s approach: The court’s approach has made it 
impossible for the Commission or department to regulate (under any 
statute using the term “wildlife”) any individual animal that was held by a 
private party in captivity. This has threatened a wide range of the 
Commission’s and department’s programs (including the wildlife 
integrity program). 
 
Legislative solution: In the Couch decision, the court noted that “…the 
term ‘wildlife’ means whatever the legislature says that it means.”   As a 
result, those concerned about the effect of the court’s decision turned to 



the Legislative Assembly for a solution. SB 804, introduced by The 
Wildlife Society, sought to return the definition of “wildlife” to that 
which existed before the Couch decision. The bill was passed by wide 
majorities of the House and Senate and signed into law by the Governor.  
The new law directs the Commission to define “wild birds” and “wild 
mammals” by rule (through a careful, open process with numerous 
safeguards ensuring public participation). This gives the Commission the 
ability to use rulemaking to craft the new definition.   
 
The proposed rules: The proposed rules before the Commission would 
define “wild birds” and “wild mammals” by listing those species that fall 
outside the definitions.  In other words, the proposed rules define “wild” 
by listing those species that are not wild (i.e., are domesticated). The list 
is taken from the Commission’s existing Wildlife Integrity rules (OAR 
635-056). The proposed rules consist of two elements: 

• Adoption of a new, umbrella rule to provide a single definition of 
“wildlife” for all purposes; and  
• Amendment of an existing rule in the Wildlife Integrity rules to make 
it cross-reference the new, umbrella rule.   

 
Effect of the proposed rules: The proposed rules would maintain the 
historic scope of the Commission’s programs. These proposed rules 
would however apply only prospectively (not retroactively).   
 

PUBLIC INVOLVEMENT 
 
 
 
 
 
 

A working group was  convened in August 2007 to assist the department 
in developing a draft rule concept definition of “wild birds” and “wild 
mammals.” The working group consisted of representatives of the pet 
industry (Molly Schaefer, Roland Sonnenberg, Steve Belknap and John 
Turner); wildlife conservation (The Wildlife Society representated by 
Warren Aney), Audubon Society of Portland (represented by Cheryl 
Coon) and private wildlife biologist Blair Csuti; academia (Oregon State 
University represented by Dr. Katie Dugger); and Oregon Department of 
Agriculture (represented by Dr. Don Hansen). The group agreed with the 
general definition approach and made a number of additional 
recommendations to modify and improve the wildlife integrity rules. Most 
of the additional recommendations would broaden the commission’s 
authority and fall outside the purpose and scope of this rule-making 
process. Thus will be dealt with in a separate process at a later date. 
Public comments on the proposed rule have been solicited through the 
permant rule making process. 
 

ISSUE 1 
 

Whether to adopt the proposed rules 

ANALYSIS 
 

The proposed rule carries out the intent of SB 804 - to restore the 
definition of “wildlife” as it had existed before the Supreme Court 
decision re-establishing the Commission’s authority to regulate all 
wildlife species.    
 

OPTIONS 
 

1. Adopt the rules as proposed 
2. Adopt the rules in some amended form 
3. Not adopt any rules on this subject 



 
STAFF 
RECOMMENDATION 

1. Option 1 

 
 
 

I move to amend OAR 635, Division 056 and to adopt OAR 635, Chapter 

 

057 as proposed by staff. 

 
 

DRAFT MOTION 
 
 
 
EFFECTIVE DATE Upon filing. 


